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 The presenters for today’s session are Amanda Bartman, who’s an 
attorney advisor with the National Taxpayer Advocate Advisor 
Staff; Andrew Krabb, Analyst with the Office of Systemic 
Advocacy for the Taxpayer Advocate Service; and Elizabeth Rice, 
an analyst at the Office of Systemic Advocacy for the Taxpayer 
Advocate Service and I will turn it over to Elizabeth.  

Elizabeth Rice: Thank you, Peggy. By the end of this training, you will recognize 
your client’s residency status for US tax purposes. I’m sorry, 
Peggy, next slide. Yes, there we go:  Leaning Objectives. You will 
– we’ll start over again. By the end of this training, you will 
recognize your client’s residency status for US tax purposes, 
understand issues affected by residency and immigration, know the 
types of information you need from your clients to proactively 
assist with tax compliance, 

 and discover ways to advocate for your clients who have existing 
residency and immigration-related tax issues. We will be 
discussing these issues at a very high level. There are many details 
and exceptions that we just won’t have time to go into today. So 
we encourage you to think of this presentation as an introduction to 
working with immigrant taxpayers. Should you encounter any of 
these issues we mention today, you will want to do some more 
research.  

 To that end, we’ve provided a list of resources for your use at the 
end of this presentation. Next slide. Have you ever wondered about 
who the US government can tax? Of course the government can 
tax its own citizens but what about non-citizens? The answer is it 
all depends. Throughout this training we refer to non-citizens as 
“aliens” because that’s how they're referred to in the law.  

 Interestingly, we don’t turn to immigration laws to determine 
which aliens can be taxed by the US but rather we turn to the tax 
law. While immigration laws put aliens into one of three 
categories, you’re either immigrant, non-immigrant, undocumented 
alien and these would be people who are not authorized to be in the 
US. US tax law only has two categories for aliens:  resident aliens 
or non-resident aliens. 
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 The tax consequences of residency status can be significant. US 
citizens and resident aliens pay tax on their worldwide income but 
non-resident aliens do not. Because so much hinges on residency, 
we’re going to spend the first part of our presentation discussing 
who is and who isn’t considered a resident for US tax purposes and 
some specific tax consequences. Next slide. 

Elizabeth Rice: All aliens are considered non-resident aliens unless they meet one 
of two tests. The first test is known as the “green card test.” It is 
met if the person has been admitted to the US as a lawful 
permanent resident under US immigration laws and has spent one 
or more days in the US. The green card test can also be met if  

 once in the US the alien changes his or her immigration status to 
lawful permanent resident. Individuals who meet the green card 
test are considered resident aliens and are taxed in the US on their 
worldwide income even if they leave the US. As a side note, it 
takes a formal renouncement and administrative termination 
through the US Citizenship and Immigration Services or a judicial 
termination through the federal court to revoke a person’s green 
card status for US tax purposes 

 The second way a person could be considered a US resident for 
federal income tax purposes is to meet the substantial presence 
test, which is a numerical formula measuring days present in the 
US. Next slide.  

Elizabeth Rice:  

 Let’s talk about the substantial presence test. Under the substantial 
presence test, a person must be present at 

 least 31 days during the tax year and present at least 183 days for 
the current and two preceding years. When calculating the 183 
days, not every day is equal. You count the days as follows:  for the 
current year each day equals a day. For the first preceding year, 
each day equals one third of a day, so it takes three days to equal 
one day. For the second preceding year each day equals one sixth  

 of a day so it takes six days to equal a day. Because the substantial 
presence test is based solely on the number of days a person is 
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present in the US, even an alien who is considered an 
undocumented alien under US immigration laws will be taxed as a 
resident alien for US tax purposes if he or she meets the substantial 
presence test. Now not all days present count.  

 You don’t count days as being present in the US in which the 
person is an exempt individual. This would be like a foreign 
government worker, teachers, students. There are several more. 
You can find a full list of who qualifies as an exempt individual in 
Publication 519. You also don’t count the day a person has 
commuted from their residence in Canada or Mexico. You don’t 
count a day a person is  

 in transit and in the US for less for 24 hours, and you don’t count a 
day a person is unable to leave the US due to a medical condition 
that developed in the US. As a side note, Rev Proc 2020-20 
addresses travel disruptions due to the COVID-19 emergency. For 
those taxpayers who meet the substantial presence test, residency 
generally starts on the first day that person was present in the US. 

 The residency date is important because that’s the date these 
taxpayers get taxed on their worldwide income. Now there is a no-
lapse rule, which works like this. If a person is a US resident for a 
portion of the prior year and a portion of the current year, then 
current year residency begins at the beginning of the current year. 
If a person is a US resident for a portion of the current year 

 and a portion of the following year, then US residency goes 
through the end of the current year. Let’s take a look at an example 
of the substantial presence test. Next slide. An alien who doesn’t 
meet the green card test comes to the US on June 1, 2018, and 
returns to his home country on December 31, 2018, meaning he 
spent 214 days in the US. 

 He returns to the US on September 1, 2019, and remains here for 
the rest of 2019, 122 days in the US. What is the person’s 
residency status for 2018 and 2019? Let’s start with 2018. We 
know from the facts that our guy didn’t meet the green card test, so 
now we have to look to the substantial presence test.  

 Remember there are two parts to the substantial presence test. The 
first being that the person must be in the US at least 31 days of the 
year in question. In 2018 our guy was in the US for 214 days, 
which is more than 31, so the 31-day requirement is met. The 
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second part of the substantial presence test is the person must meet 
the 183-day requirement where we consider the time the person 
spent in the US for three consecutive years:  

 the year in question and the two preceding years. Because our guy 
was in the US again for 214 days in 218, that’s more than 183. The 
second part of this has been met without having to consider any 
other year. So for 2018 this person meets the substantial presence 
test, which makes him a resident alien for US income tax purposes.  

 Now let’s look at 2019. Our guy started the year in his home 
country but returned to the US on September 1st and stayed for the 
rest of the year, which gave him 122 days in the US. So the 31-day 
part of the substantial presence test is met. Let’s go to the second 
part of the test. To determine whether the 183-day part of the test is 
met, we count the 122 days for the current year, 2019. 

 And then we count each day present in 2018 as a third of a day, so 
we just divide 214 by 3, which gives us 71 days for 2018. We add 
the 71 in 2018 to our 122 for 2019 and we arrive at 193 days that 
our guy is considered to have been in the US. 193 is more than 
183. 

 So the second part of the substantial presence test is met. Since 
both parts of the test are met, this person will be taxed as a resident 
alien for 2019. Next slide. Using the example we just discussed, 
would this person’s 2019 residency begin January 1, 2019, or 
September 1, 2019? 

  In some cases aliens are allowed to make elections which override 
the green card test and/or the substantial presence, test. We’re 
introducing these elections at a very high level. Again, refer to 
Publications 519 for a full discussion.  

 So the first election is the first-year choice election and it’s a 
numerical formula under which an alien may pass the substantial 
presence test one year earlier than normal rules. Another election is 
non-resident alien can elect to file jointly with their resident alien 
or US citizen spouse. Resident aliens or dual-status taxpayers can 
claim a closer connection to a foreign country if they’ve been 

 present in the US for less than 183 days during the year in 
question. Green card holders can’t make this election. Resident 
aliens or dual-status taxpayers can take advantage of the definition 
of tax resident in the tax treaty applicable to their situation. Next 
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slide. You will find that when people refer to foreign-born 
taxpayers,  

 they use many terms interchangeably. However, there are some 
terms that have very specific meanings and we want to touch base 
on those here. Refugees are individual who come to the US 
through the US Refugee Admissions Program, a government 
program which provides reception and placement assistance 
through resettlement agencies. Refugees are eligible for US 
citizenship and receive Social Security numbers as part of this 
resettlement process. Refugees are taxed as US citizens. 

 Foreign agricultural workers temporarily admitted to the US on 
H-2A visas are required to apply for Social Security numbers 
before beginning their work in the US. The wages for H-2A visa-
type work are reported on Form W2 but are exempt from Social 
Security and Medicare taxes regardless of whether they are 
considered resident aliens or non-resident aliens.  

 These wages aren’t subject to mandatory federal withholding 
unless backup withholding applies. An example of that would be if 
the H-2A visa worker didn’t provide his or her Social Security 
number to the employer. They might be required to make estimated 
tax payments if they anticipate owing federal income tax. 
Generally they're not subject to self-employment tax and they may 
be exempt from US income through a treaty.  

 Dual residents are individuals who for tax purposes are residents 
for part of the year and non-residents for the other part of the year. 
A dual resident is different than a dual citizen. Dual citizenship 
refers to a person holding citizenship in more than one country. 
Dual residents must allocate their income between the two 
residency statuses and must report accordingly while dual citizens 
are taxed on their worldwide income. Next slide. 

 Let’s take a look at this chart. It shows the US citizens and resident 
aliens file using Form 1040 and are taxed on their worldwide 
income. They must file if their income is equal to or more than the 
standard deduction and all filing statuses are available to them. 
Non-resident aliens file using Form 1040 NR and are only taxed on 
their US sourced income.  

 They must file if their income is equal to or greater than $5.00 and 
the only filing statuses available to them are single, married filing 
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separate or qualifying widower. Now, as we discussed earlier, they 
can elect to file married filing joint if they're filing with a US 
resident or US citizen spouse. Dual status taxpayers file whichever  

 form matches their residency at the end of the year. They are taxed 
on US sourced income for the portion of the year that they are non-
resident aliens and on their worldwide income for the portion of 
the year that they are resident aliens. They have similar filing 
thresholds and available filing statuses as non-resident aliens. Next 
slide. 

 As you can see from this chart, US citizens and resident aliens 
have several deductions and credits available to them. The non-
resident aliens and dual status taxpayers are limited. They get no 
standard deductions and itemized deductions are only for expenses 
related to effectively connected income, which we will discuss in a 
few minutes. Now the earned income tax credit is a refundable 
credit only available to qualifying taxpayers.  

 Both the taxpayer and the filer if applicable must have Social 
Security numbers that have been issued to them because they are 
citizens, permanent residents or aliens authorized to work in the 
US. Taxpayers who are non-resident aliens for any portion of the 
year are not eligible for EITC. The American Opportunities Credit 
is a partially refundable credit for the first four years of post-
secondary education. 

 This credit is not available to non-resident aliens unless the non-
resident alien is married to a US citizen or resident alien and makes 
the election to be treated as a resident alien. The child tax credit 
and additional child tax credit is a partially refundable credit for 
taxpayers with a qualifying child. The taxpayer and the spouse if 
it’s a joint return must have an SSN or an ITIN. 

 The Tax Cut and Jobs Act added the requirement that the child’s 
identification number must be a Social Security number issued 
before the due date of the return and it must be an SSN that’s been 
issued for citizenship, permanent residency or an alien authorized 
to work. The other dependent credit is a new non-refundable credit 
created by TCJA. 

 This credit requires the taxpayer with their spouse if it’s a joint 
return and the dependent all to have either an ITIN or and SSN. 
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Next slide. I will now turn the presentation over to my colleague 
Amanda Bartman. 

Amanda Bartman: Thanks, Elizabeth. We’re now going to turn from how taxpayers 
are classified based on their residency to talk about specifically 

 how income is taxed to a non-resident alien. And just as a reminder 
you’ll remember from earlier in the presentation that US citizens 
and US resident aliens are taxed on their worldwide income. Now 
for non-resident aliens, they're taxed only on their US sourced 
income. And it’s the classification of this income that determines 
how it’s treated for tax purposes. So we really have two categories 
here to think about for US sourced income. 

 The first is effectively connected income sometimes called “ECI” 
and this is under Code Section 871(b) and the second is FDAP 
income and FDAP stands for “fixed or determinable annual or 
periodic and that’s found under Code Section 871(a). Next slide. 
Okay, first starting with effectively connected income, non-resident 
alien individuals and foreign corporations  

 engaged in trade or business within the United States are subject to 
US income tax on income from both sources within the United 
States and outside the United States if it is considered effectively 
connected. So what does that term mean? Income is effectively 
connected if it is derived from assets, which are used in the United 
States or held for use in the United States  

 and the activities of the US business were a material factor in the 
realization of the income. So a non-resident alien who owns and 
operates a business in the United States selling services, products 
or merchandise is generally considered to be engaged in a US trade 
or business meaning that income from that business would be 
considered ECI. As an example, profit from the sale of inventory in 
the United States, regardless of where the inventory was 
purchased, is considered effectively connected income.  

 Other salaries and wages are listed in IRC Section 871(a) as an 
example of an FDAP. These are an exception. Compensation for 
personal services performed in the United States is actually usually 
treated as ECI. ECI also includes gains and losses from the sale or 
exchange of US real property. ECI is taxed on a net income basis 
so that means after valid expenses are deducted. 

  Page   of  7 18



Advocating for Immigrant Taxpayers 
 Elizabeth Rice, Amanda Bartman, Andrew Crabb 

 And, finally, ECI, effectively connected income is taxed at tiered 
or graduated rate. Next slide. Turning now to FDAP, as a reminder 
it stands for fixed, determinable, annual or periodic, and this 
income is paid in instalments ahead of time. There’s a basis for 
determining how much is to be paid, and it’s paid on either an 
annual basis  

 or from time to time although it does not have to be paid at regular 
intervals. So sometimes when you’re thinking about what is FDAP 
income, it’s almost easier to think about what it is not. So FDAP 
income is all US sourced income other than income from operating 
the business, gains or losses from the sale of US real or personal 
property or income that is specifically excluded such as tax 
exempt, interest or qualified scholarship income. 

 So to give you some examples of FDAP income, some things are 
dividends, certain types of interest, pensions and annuities, rent 
and royalties. Now FDAP income is taxed differently from 
effectively connected income. It’s taxed on a gross income basis 
and at a flat rate of 30 percent unless there’s a treaty that provides 
for a lower rate. Next slide. 

 Turning now to wage withholding, first we’re gonna look at US 
citizens and resident aliens. For these taxpayers withholding 
depends on whether the taxpayer is classified as an employee or an 
independent contractor. So with employees who have a Social 
Security number, they would file Form W-4 with their employer to 
calculate the correct amount of withholding. For independent 
contractors, there’s no requirement to withhold.  

 So they should be making estimated tax payments. And also 
Elizabeth I think mentioned this earlier. For workers who do not 
provide a correct taxpayer identification number, either an 
individual taxpayer identification number or Social Security 
number, the employer may be required to institute backup 
withholding at a rate of 24 percent. Next slide. 

 Turning to non-resident aliens and foreign entities, the withholding 
is a little different for these taxpayers. When certain US sourced 
payments are made by foreign persons or foreign entities under 
Code Sections 1141 through 1446, the payer must withhold 30 
percent for taxes. Now we saw in a previous slide that income 
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from personal services is considered FDAP but is treated as ECI. 
As a result, income from personal services 

 is exempt from the 30 percent withholding requirement under IRC 
Section 1441, and this income is instead subject to wage 
withholding. Next slide. I mentioned earlier individual taxpayer 
identification numbers. IRC Section 6109 and Treasury Regulation 
301-6109-1 requires taxpayer identification numbers, sometimes 
known as a TIN,  

 on returns, documents and statements filed with the IRS. For 
anyone who does not have a Social Security number and is not 
eligible for a Social Security number but has a tax filing 
requirement. These taxpayers need to apply for individual taxpayer 
identification numbers, otherwise known as ITINs. This includes 
not only primary taxpayers 

 but also anyone who is claimed on a return. So dependents and 
spouses also need to apply for an ITIN in order to be claimed on a 
return. Finally, an ITIN does not authorize a person to work and it 
should not be used on a Form W-2. Next slide. How to apply for an 
ITIN. Generally new applicants must apply during the filing season 
with a return by submitting Form W-7 with original documents or  

 documents certified by the issuing agency attached to the 
application that goes in the same envelope as the paper tax return. 
Applicants must prove three things when they send in these 
additional documents. They must prove identity, foreign status and 
US residency. And there’s only one standalone document that can 
prove both identity and foreign status and that’s a passport.  

 But Form W-7 the instructions provide the entire list of which 
documents can prove what. Taxpayers can avoid mailing in 
original documents by having their documents certified by either a 
taxpayer assistance center, sometimes called a TAC, or through a 
certifying acceptance agent, which is a private party that often 
charges a fee for these services. There are some limitations to 
using these. TACs operate by appointment right now. 

 So sometimes taxpayers find trouble making an appointment at a 
TAC and both TAC and certified acceptance agents can only 
certify some documents for dependents, so you’ll have to consult 
the Form W-7 instructions. For foreign applicants, they can apply 
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by mail, at a US embassy or US consulate if they can find one that 
offers these services or through a certified acceptance agent 
abroad. Next slide. 

 When the TAP Act was passed, it’s the TAP Act of 2015, it created 
a new requirement that ITINs will expire now. So the IRS will 
deactivate ITINs based on two criteria. First, if the ITIN was 
issued before 2013, these ITINs, regardless of whether or not 
they're still being used, 

 will be deactivate on a staggered schedule based on the year they 
were issued, and this is tied to the middle digits of the ITINs so 
that’s how the IRS announces which ones will be deactivated each 
year. Additionally, ITINs will be deactivated regardless of when 
they were issued if they are not used on a tax return for three 
consecutive taxable years. For taxpayers whose ITINs are expiring, 

 the good news is they don’t have to wait for the filing season and 
apply with the paper tax return, but they can and are heavily 
encouraged to apply for the ITIN year round prior to the filing 
season. Also taxpayers’ family members who want to renew at the 
same time even if their ITINs aren’t being deactivated that year, 
they can apply for renewal at the same time as part of a family 
TAC. Next slide please.  

 I think … the timing does matter in terms of when taxpayer 
identification numbers, both SSNs and ITINs, are issued. These 
numbers must be issued by the tax return due date, which includes 
extensions, in order to claim the earned income tax credit, the 
Child tax credit and the American Opportunity tax credit.  

 For ITINs the IRS is deeming them to be issued on the date that it 
receives the ITIN application and tax return so long as that ITIN 
application does result in the issuance of an ITIN. So that’s good 
news for taxpayers because if there are processing delays, that 
doesn’t change the date when the ITIN is considered to be issued. 
Also for ITINs that have been deactivated and then are renewed, 

 the issuance date for these is considered to be the date the original 
ITIN was issued. So even if a taxpayer’s ITIN does expire, there’s 
no lapse in it in terms of being able to qualify for these credits. 
And if you do have a taxpayer whose ITIN was deactivated and 
they use it on a return and they're, you know, disallowed credits 
probably through a math error, once the ITIN is renewed, 
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 any of those disallowed credits should be added back 
automatically. And if your finding that situation, that may be a 
good opportunity to contact TAS. Next slide please.  

 So now I’m going to turn it over to my colleague Andrew Crabb, 
who’s going to take over for the rest of the presentation. Andrew? 

Andrew Crabb: Thank you, Amanda. Hello, everyone. I am Andrew Crabb and I’ll 
be leading you through the rest of the presentation starting off with 
some proactive steps you might consider taking to help keep your 
clients in compliance like, for example, if your client meets the 
substantial presence test to be considered a US resident but is 
claiming one of the exceptions 

 such as the Closer Connection exception or claiming to be an 
exempt individual, be sure to attach the appropriate form to the 
return meaning either Form 8840 or 8843, both of which are on the 
screen. And please note that even if your client isn’t required to file 
an income tax return at all, they should still file Form 8840  

 and/or 8843 as standalone filings if applicable. Next slide. Okay 
the following are some tips to ensure your H-2A clients receive the 
correct tax treatment and credit for their withholdings. If you client 
is an H-2A agricultural worker, advise them to obtain an SSN at 
the beginning of their employment. We have heard of situations 

 situations where the worker waits until their visa is about to expire 
before applying making it impossible for the employer to issue the 
W-2 which, of course, causes problems. Also if your client 
employs H-2A workers, it’s a good idea to advise them to inform 
their employees about the need to timely apply for SSNs. On the 
other hand if your client is an H-2A worker that meets the 

 substantial presence test but may also be a resident of another 
country, check to see if the US has a tax treaty with that country. 
And, if so, look for any tiebreaker or closer connections rules that 
may apply. And alternatively they may elect on a year-to-year basis 
to be treated as US residents if so desired. Lastly if – well, an H-2A 
worker 

 is generally supposed to receive a W-2, but they're not subject to 
Social Security and Medicare taxes. So if their W-2 shows Social 
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Security and Medicare taxes were withheld, they should ask the 
employer in writing for a corrected W-2 and a refund of those 
withheld taxes. And if the employer does not agree to do that,  

 you might consider filing Form 843 to claim a refund of those 
taxes. Next slide. As we discussed earlier, not all filing statuses are 
available to NRAs or non-resident aliens. So the point of this slide 
is simply to consider all filing statuses available and to choose the 
most advantageous. Next slide.  

 If your client is applying for an ITIN and needs documents 
certified, please understand the limitations of the certifying 
acceptance agents or CAAs and IRS Taxpayer Assistance Centers 
or TACs and plan accordingly. For example, CAA and TACs can 
only certify certain documents for dependents. And be sure to 
make an appointment,  

 especially now that we have COVID-19 staffing problems. If your 
client and/or spouse and/or dependents have an ITIN, it’s a good 
idea – a very good idea – to verify that the ITIN hasn’t expired 
before using it on any tax return. And just so you know to expound 
upon what Amanda just stated,  

 it’s the worst of a worse situation in that any refunds claimed won’t 
be paid until the ITIN is renewed. But even worse, the tax returns 
are processed assessing all tax on all income but without benefit of 
the credits. So the taxpayer may be unnecessarily charged with tax, 
penalties and interest even though a refund might ultimately be 
due. Next slide. 

 If your client is an NRA, non-resident alien who provides personal 
services and is subject to withholding on those amounts, you might 
check to see if a tax treaty provides either an exemption or 
reduction of withholding. And if so – excuse me – you might 
provide a Form 8233 to the employer  

 to correct future withholdings and consider filing Form 8833 to 
raise a treaty-based return position on their tax return to obtain a 
refund of any over-withheld taxes if there were any. And just so 
you know, the IRS – sorry, the Taxpayer Advocate Service – each 
year works lots and lots of cases involving NRAs and foreign 
entities who want credit for their withholdings 
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 but can’t seem to get it. So as return preparers, we would suggest 
that if any funds have been withheld, it’s a good idea to get copies 
of their information returns. Again, that’s Forms 1042-S, 8805 and 
8288-A, which your clients should have received from the 
withholding agent. And you want to make sure that all of the 
information on those forms is correct.  

 And if your client didn’t receive such forms or did and it contains 
errors, advise them to contact the withholding agent to request the 
information return be issued or reissued. Again, it’s very important 
to provide the forms to the IRS and that they are accurate. Next 
slide.  

 If your client owns foreign assets or receives income or assets from 
someone in a foreign country, they might be required to file one or 
more international information returns or IIRs. The IRS can assert 
very large penalties on taxpayers that fail to file or fail to 
accurately file an international information return.  

 But most of these transactions involve non-taxable events so they 
can be easily overlooked. So it’s very important for you to ask your 
clients questions about foreign assets and transactions and here are 
just a few examples of such questions. Did you receive any money 
from friends or relatives who live in foreign countries? Is your 
name on any foreign bank accounts or investment accounts?  

 Do you have signature authority or control over any foreign 
accounts? Do you own any real estate in a foreign country? If so, 
are you renting it? Are you farming it, operating a business on it? 
do you own an interest in any foreign businesses or investments? 
Did you have any foreign relatives that passed away and left you 
some assets? And know that if your client has foreign financial 
accounts,  

 they may also be required to file a foreign bank and financial 
accounts report, more commonly know as the FBAR in addition to 
one or more of the international information returns. Next slide. 
Right, the point of this slide is that some situations require original 
supporting documents to be provided to the IRS like for ITIN 
applications. 

 But unless specifically required to send in an original document, I 
would always advise your clients to send copies instead of original 
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documents. You may have heard such stories but there have, 
indeed, been cases in which taxpayers provided original documents 
that were never to be seen again. And speaking of copies, I feel a 
bit awkward in saying this but they're … 

 Please make sure that they're very legible. You’d be surprised how 
many copies I’ve seen that can’t be fully read, especially if they're 
sent by fax which could, of course, be IRS fax machines’ fault. 
But, anyway, next slide. Okay, we have now moved into the 
segment in which we’ll be addressing how to correct some specific 
problems.  

If you have and NRA client who tells you that their withholding 
credit, wasn’t allowed by the IRS, ask your client – there’s a little 
overlap here, I apologize – but did you receive the correct 
information returns? And know that if the … the client should ask 
for the … ask the withholding agent for those to be issued. But if 
they won’t, if the withholding agent won’t reissue the form or 
provided it at all, 

 contact the IRS with any or all documentation showing the correct 
information and amounts withheld. You may want to contact the 
Taxpayer Advocate Service, too. Next slide. I’m sorry. [Laughs] 
Previous slide. I danced too soon. If your client did receive an 
information return, 

 ask if they attached it to the time – to a timely filed tax return. 
Sometimes they don’t. And, lastly, ask if they received a letter 
from the IRS indicating what the problem might be. Ask your 
client for a copy of the letter so that you can timely address the 
issue and direct your response to the proper contact person shown 
on the letter. Next slide. 

 If your client used another person’s SSN for employment tax – 
sorry, employment purposes – yes, that sometimes happens. The 
IRS does have procedures for moving the withholding to your 
client’s ITIN account but you’ll, of course, need to provide proof 
of the income and withholdings, certainly with the W-2, perhaps 
other documents such as paycheck stubs,  

 maybe even bank account statements showing deposits. If your 
client is an H-2A worker who received Form 1099-MISC or 1099-
NEC instead of a W-2 and the IRS imposed self-employment tax, 
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you might file Form 1040X to request abatement of that self-
employment tax.  

 And if your client has a rejected ITIN application, we would 
suggest reapplying with the documentation called for in the W-7 
instructions. Next slide. If your client has been assessed penalties 
for failing to timely file an international information return, we 
would suggest filing the delinquent return or corrected return 
immediately. 

 Failing to file a complete and correct international information 
return keeps the statute open for assessments on your client’s 
income tax returns indefinitely. Once a correct and complete IIR is 
filed, however, the statue on the income tax return is then three 
years from the date the IIR is filed.  

 And that’s shown in Code Section 65019 (C) (8), C as in Charlie, 
8. Another thing to remember is first time abatement provisions 
don’t apply to these penalties, meaning a taxpayer’s first defense is 
to seek relief by raising reasonable cause, which is made on a case-
by-case basis taking into account all pertinent facts and 
circumstances.  

 So our point is simply to ask you client to provide a statement 
outlining the reasons for their failure. And please note that if your 
client attached a reasonable cause statement to their delinquent 
return or international information return, the IRS generally does 
not consider reasonable cause requests attached to those tax 
returns. So you should send the reasonable cause argument in  

 again once the penalty notice is received, assuming the IRS hasn’t 
already acknowledged the receipt of the reasonable cause request 
and given their opinion on it. And if the IRS failed to respond to a 
reasonable cause abatement request, consider raising a case to the 
Taxpayer Advocate Service and pursuing an appeals hearing as 
well. 

 And if your client owns or has transactions with a foreign trust, I 
would always ask if it’s a tax-favored retirement trust or a tax-
favored non-retirement savings trust. Generally US taxpayers who 
own, contribute to or receive distributions from the foreign trust 
must file on or more international information returns.   
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 However, Rev Proc 2020-17 provides an exception to those filing 
requirements for most institutionally managed foreign pension 
plans. In fact, the Rev Proc came out in 2020 but it’s retroactive, so 
it would apply to all open tax years within the statutory limitations 
period. And if your client has been assessed penalties for failing to 
timely file  

 one or more international information returns but the returns were 
actually timely filed based on extensions, respond to the penalty 
notice quickly with a request to have the penalty abated. And 
always attach your proof of the filings of those extensions. Next 
slide. 

Mark: Speaker time has expired. Please wrap up your remarks. 

Andrew Krabb: Okay, as for advocating for immigrant taxpayers in general, it’s 
very unfortunate but many taxpayers who are newly arrived to the 
US are often preyed upon by unscrupulous tax return preparers 
who take advantage of their clients’ lack of knowledge and have 
them do things like sign blank tax returns, claim false items and/or 
authorize their refund to go to the preparers. I’m not saying – I’m  

 certainly not saying that any of you would do such things. But 
immigrants are often a vulnerable population who suffer the 
consequences so we need knowledgeable and understanding 
preparers out there like yourselves, who can help this underserved 
group meet their tax obligations. We ask that you would reach out 
to the immigrant, the guest worker and the refugee communities in 
your area and provide them with guidance and service.  

 Next slide. This slide is just information about the Taxpayer 
Advocate Service. It’s for your reference. Next slide. This slide is 
also a reference page to remind you about the 10 essential rights 
included in the Taxpayer Bill of Rights. Next slide. 

 And, lastly, this slide includes some resources we used to prepare 
this presentation. It’s also for your future use. I believe at this time 
we’d like to address any questions you may have submitted. Mark, 
do we have any questions? 
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Glossary  

Aliens-Non-citizens who are not authorized to be in the US.

Dual Residents-Individuals who for tax purposes are residents for part of the year and 
non-residents for the other part of the year.

FDAP-Fixed or determinable annual or periodic that’s found under Code Section 871(a).

Refugees-Individual who come to the US through the US Refugee Admissions Program.
 
Resident aliens-Individuals who meet the green card test 

Substantial Presence Test-A numerical formula measuring days present in the US.

US Refugee Admissions Program-A government program which provides reception and 
placement assistance through resettlement agencies.
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