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Today we have three presenters. From the IRS Taxpayer 

Advocates Office we have Andrew Crabb, Clayton Lloyd, and Jill 

MacNabb. Now our first speaker today is Clayton. Take it away. 

 

Clayton Lloyd: Good morning, everyone. In the first part of our  

 

 

 presentation today we want to give you an overview to help you 

recognize and avoid abusive tax schemes. Abusive schemes, which 

will warrant primarily a tax avoidance tactic utilized by the super-

wealthy, continue to evolve.  

 

 You can go on to the next slide. 

 

 

 Additionally, schemes are constantly being created in the form of 

sophisticated tax shelters, or simpler abuses, such as the claiming 

of false Earned Income Tax Credits. To help the public recognize 

and avoid abusive tax schemes the IRS offers an abundance of 

educational materials. Publication 3995, 

 

 

"Recognizing Illegal Tax Avoidance Schemes" is a great starting 

point. The key to remember is if it sounds too good to be true it 

probably is. 

 

Next slide, please.  

 

Promoters often advertise at investment or tax seminars through 

the local media or on the Internet. If the promotion sounds too 

good to be true it may be an improper tax avoidance scheme. 

 

 

 There are many improper tax avoidance schemes. These schemes 

are typically promoted with the promise of reducing or eliminating 

income and other types of taxes. Refund scheme promoters may 

offer to get you a big refund for a fee by using your social security 

number of giving you a phony W-2 so it appears that you qualify 

for a big refund. 

 

 Promoters may use the phrase "So new your tax professional  

 

 

 doesn't even know about it" to discourage taxpayers from seeking 

professional advice about new tax laws. Promoters of these 
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schemes may even talk about how they don't file or pay taxes and 

then charge people a fee to share their secret. The secret they don't 

reveal is that many of them actually do file and pay taxes. 

 

 Next slide, please. 

 

 

 Abusive promotions include programs that rely on things like the 

items listed. This list, of course, is not all-inclusive. When 

evaluating the validity of any promotion you should ask "Is this 

promotion asking me to underreport my income, intentionally omit 

income, keep two sets of books, overstate the amount of any 

deductions, make false entries in my books and records,  

 

 

 claim personal expenses as business expenses, claim false 

reductions, or hide or transfer assets or income?"  

 

 If you answered yes to any of these questions then you are 

probably involved with an improper tax avoidance scheme. 

 

 Next slide, please. 

 

 Promoters of tax schemes are often very polished and professional 

and go to great lengths to make the  

 

 

 schemes look legitimate. In general the profile of an abusive tax 

schemes promoter includes such things as them being very 

personable and charming, they can be an individual or a group, 

they will receive a commission or payment from you and/or your 

investment. They may claim the scheme is approved by the IRS. 

They may provide letters from professionals, 

 

 

 and usually discourage you to seek a second opinion, and 

specifically discourages you to speak with a CPA.  

 

 Next slide, please. 

 

 Tax scams seem to increase during tax season or during times of 

crisis. Unfortunately, scam artists are using the pandemic to steal 

money and information from unsuspecting taxpayers. The IRS 

provides 
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 what is known as the Dirty Dozen list, to help raise awareness 

about common scams that are being used to target people. The list 

for 2021 has 12 schemes or scams that are separated into four 

categories such as pandemic-related scams.  

 

Ghost preparers don't sign the tax returns they prepare. Taxpayers 

should avoid so-called ghost preparers who expose their clients to 

potentially serious  

 

 

 filing the states, as well as possible tax fraud and risk of losing 

their refunds. With many tax professionals impacted by COVID-19 

and their offices potentially closed, taxpayers should take 

particular care in selecting a credible tax return preparer. 

 

 Taxpayers also need to be weary of misleading tax debt resolution 

companies that can exaggerate chances to settle 

 

 

 tax debts for pennies on the dollar through an offer in compromise. 

These offers are available for taxpayers who meet very specific 

criteria under the law to qualify for reducing their tax bill. But 

unscrupulous companies oversell the program to unqualified 

candidates so they can collect a hefty fee from taxpayers already 

struggling with debt. 

 

 We realize that our audience  

 

 

 consists of many return preparers, and we mention these so you 

will be prepared if your clients come to you because they've heard 

of these. Most tax professionals provide honest, high-quality 

service, but dishonest preparers pop up every filing season 

committing fraud, harming innocent taxpayers, or talking 

taxpayers into doing improper things they regret later.  

 

 Next slide, please. 

 

 

 Increasingly even tax professionals are being targeted by identity 

thieves to gather personal data to file fraudulent federal and state 

income tax returns. Criminals target tax professionals not only to 

steal client data, but also to steal the professional's data such as 

PTINS, EFINS, and e-Service passwords. 

 

 The criminals sometimes 
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 pose as professional associations, many of them sophisticated, 

organized syndicates. Examples of phishing scams include tax 

professionals who receive fake e-mails that were trying to trick 

them into disclosing their e-mails, usernames, and passwords.  

 

 There is a new phishing scam that tries to trick tax professionals 

into signing a new e-Services user agreement.  

 

 

 Another emerging phishing e-mail scam pretends to be from tax 

software providers and tries to trick recipients into clicking on a 

bogus link.  

 

 Next slide. 

 

 This brings us to poll question number one. Which of 

 

 

 the following is not a characteristic of an abusive tax scheme? 

A. Asks you to hide or transfer assets or income. 

B. Misuse of IRC sections. 

C. Starting an identical company at the same location under a new 

name. 

D. Promises little to no tax savings. 

 

 

  

  

 

Clayton Lloyd: Thank you. The question is "Which of the following is not a 

characteristic of an abusive tax scheme?" The  

 

 

 answer is D, promises little to no tax savings. 

 

 I will now turn it over to Jill. 

 

Jill MacNabb: Thank you, Clayton. Okay, in this part of the presentation we want 

to start talking about specific schemes. And this is our second 

learning objective. Now here you're going to see references to 

section numbers, and those are references to the Internal Revenue 

Code sections.  

 

 So Section 179D 



 Advocating for Taxpayers in Order to  
Avoid Abusive Tax Schemes 

Andrew Crabb, Clayton Lloyd, Jill MacNabb 

 

  Page 5 of 24 

 

 

 permits a taxpayer to deduct the cost of energy-efficient 

commercial building property - The acronym for that is EECBP - 

placed in service during the taxable year, and the maximum 

amount of the deduction under Section 172D(b)(2) is the product 

of $1.80 and the square footage of the building, so it can be 

substantial.  

 

 Now 

 

 

 government entities are not subject to federal taxation, and as a 

result they cannot use a Section 179D deduction. Instead, 

government entities that own EECBP may allocate the deduction 

to the person primarily responsible for designing the property, who 

may claim the deduction, and that is what that first bullet is 

flagging for you.  

 

 Now I want to give you some citations to some guidance on this 

 

 

 issue, so you might want to get ready for a few numbers. 

 

 IRS Notice 2006-52, Notice 2008-40, and Notice 2012-26 provide 

guidance on allocations under Section 179D. And in addition, there 

is an IRS Chief Counsel Attorney memorandum that gives 

examples of when the deduction would or would not be allowable. 

So that's IRS AM  

 

 

 for "Attorney Memorandum" 2018-005. 

 

 The small business/self-employed division of the IRS and the large 

____business and_ international division of the IRS are examining 

noncompliance with Section 179D. LB&I announced a campaign 

on this issue, which means that LB&I will focus on addressing 

noncompliance in this area. If you, by the way, want to see  

 

 

 other LB&I campaigns, they are listed on IRS.gov. 

 

 Now some of the abuses that can take place in this area are shown 

there in the second bullet. And we want to flag a case for you, 

United States v. Dennis Quebe in that last bullet. And in that case 

the taxpayer claimed a Section 179D deductions in 2009 and 2010 
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in connection with lighting systems in nine government-owned 

buildings.  

 

 

 For five of the building the court found that the taxpayer's own 

records showed it did not install any lighting in the building until 

several years later, and therefore the lighting could not have been 

placed in service in the years the taxpayer claimed. For another 

four buildings the court noted that Section 179D requires that in 

the case of deductions allocated by a government entity the 

taxpayer must be primarily  

 

 

 responsible for the design of the lighting system, and the court 

found there was no evidence that the taxpayers did anything more 

than install lighting fixtures in the building according to lighting 

design produced by other parties, such as architect and engineers. 

 

 So the government prevailed on the Section 179D issue, and in this 

case the government also sought to recover an erroneous refund 

granted for research credit under Section 41,  

 

 

and we'll talk about that below. And the government prevailed on 

that issue also. 

 

Okay, let's go to the next slide. We have the next slide up? 

 

Okay, another type of scheme that we wanted to talk about 

involves deductions for conservation easements. Conservation 

easements can play an important role in incentivizing land 

preservation for future generations, 

 

 

 but some syndicated conservation easement transactions are 

abusive. The IRS designated syndicated conservation easements as 

a listed transaction, meaning that promoters and participants in 

these transactions must disclose them to the IRS, and the IRS is 

aggressively auditing taxpayers who participate in these 

transactions. Syndicated conservation easements have been 

featured on the IRS's Dirty Dozen list 

 

 

 that Clayton talked about a minute ago. 
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 A syndicated conservation easement is an arrangement in which an 

investor purchases an interest in a pass-through entity, like a 

partnership, that holds real property. The pass-through entity 

continues to own the property, but contributes a conservation 

easement, which is an agreement that permanently limits use of the 

land in order to protect its conservation value to a tax-exempt 

entity, like a conservation trust.  

 

 

 The pass-through entity allocates a charitable contribution 

deduction under Section 170 to the investor. And so far, this is not 

necessarily abusive, but promoters obtain an appraisal that greatly 

inflates the value of the conservation easement. Investors in the 

pass-through entity typically claim charitable contributions that 

grossly multiplies their actual investment in the transaction and 

defies common sense. 

 

 So as 

 

 

 that second bullet notes, a hallmark of these abusive transactions 

include promotional materials that offer prospective investors the 

possibility of a charitable contribution of some multiple of the 

amount of the investor's investment. Just the kind of hallmark that 

Clayton talked about at the beginning of this presentation. 

 

 Even for legitimate non-abusive conservation easements the 

requirements in the code and the regulations are detailed and 

they're strictly 

 

 

 applied. The National Taxpayer Advocate has recommended that 

the IRS provide guidance such as model language that taxpayers 

can use and the deeds conveying these conservation easements to 

help them avoid drafting errors that can disqualify the transactions 

as giving rise to charitable contribution deductions. 

 

 Okay, let's go to the next slide.  

 

 Okay, here is another type of scheme that involve IRAs, which 

many 

 

 

 taxpayers are familiar with. 
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Most IRAs, as we know, only offer traditional investment 

opportunities like publicly traded stock, so there's not much 

potential for abuse. But a taxpayer could establish a self-directed 

IRA, which is a variation on the traditional Roth IRA in which the 

self-directed IRA can hold a variety of alternative investments, 

including real estate, that regular IRAs cannot own. And  

 

 

 all of that may be all right. 

 

The abuse arises when, for example, the taxpayer who owns the 

self-directed IRA engages in transactions with the IRA, or the IRA 

engages in a transaction with a business the taxpayer also owns. 

The prohibited transactions rules, those are referenced in that first 

bullet, apply to transactions between the IRA and a disqualified 

person, which includes a  

 

 

 self-directed IRA owner and their immediate family members, 

among others. And prohibited transactions can include anything 

from buying or selling property between the IRA and the 

disqualified person, or making the IRA assets available for a 

disqualified person's use, or using IRA funds to compensate a 

disqualified person.  

 

 And here, simply engaging in a prohibited is sufficient. It doesn't 

matter if the  

 

 

 transaction is the fair market value or was made under the same 

terms that would have applied in a third-party transaction. These 

transactions can trigger a penalty, and we'll discuss this later on, 

and also disqualification of the plan. 

 

 This type of abusive scheme seems to have gained momentum 

during the real estate bubble in the 2000s, because taxpayers 

wanted to use their retirement accounts to acquire real estate and 

flip it. 

 

 

 The second bullet references a scheme to circumvent the statutory 

limits on contributions to a Roth IRA. And here's an example how 

this could be done. First of all, the individual taxpayer owns a pre-

existing business, such as a corporation or a sole proprietorship. 

And then the taxpayer has a Roth IRA. And third, the Roth IRA 
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acquires substantially all of the share of the corporation, and is the 

Roth 

 

 

 IRA corporation. So then the taxpayer's business and the Roth IRA 

corporation enter into transactions that are not fairly valued and 

have the effect of shifting value into the Roth IRA. So for example, 

the Roth IRA corporation acquires receivables from the taxpayer's 

business for less than what they're worth. And the substance of the 

transaction is that the amount of the value shifted from the 

taxpayer's business to the Roth 

 

 

 IRA corporation is a payment to the taxpayer followed by a 

contribution by the taxpayer to the Roth IRA. And this could 

exceed the statutory limits on contributions to a Roth IRA and 

could also be a prohibited transaction. 

 

 Note that a contribution to a Roth IRA above the statutory limit 

generates a six-percent excise tax, as described in Section 4973, 

and that excise tax is imposed each year 

 

 

 until the excess contribution is eliminated. 

 

 So now I think we're ready to turn to our second poll question. Did 

we advance the slide? There we go. 

 

 Okay, here's the question. You receive promotional material 

stating that prospective investors are practically guaranteed a tax 

deduction equal to five times the amount they invest. Should you 

think twice before making or recommending this 

 

 

 investment? Answer A is yes and answer B is no. 

 

 

 

 

 

Jill MacNabb: Okay, so here's the answer. Yes, you should think twice about this, 

because a guaranteed tax deduction greatly in excess of the amount 

of an investment is a hallmark of an abusive scheme. So the 

answer is A, yes. 
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 Okay, now let's go to the next slide, where Andy is going to talk to 

us about another type of scheme, and he's going to get into more 

detail. Andy. 

 

Andrew Crabb: Thank you, Jill. Good morning, everyone. In this part of  

 

 

 the presentation we're going to cover the third learning objective, 

in which we'll analyze two abusive schemes, the first one being an 

abusive micro-captive insurance arrangement. And I wanted to 

point out that IRC Section 831 does indeed allow for the creation 

and use of micro-captives. With that said, there are some micro-

captives that are fully legitimate. But I'm going to walk you 

 

 

 through some of the abusive attributes that we see in micro-captive 

arrangements. 

 

 First, what is a micro-captive and what makes one abusive? A 

typical example is as follows: A small to medium-sized US 

corporation is 100-percent owned by a US citizen, and that person, 

like most anyone, would like to decrease the corporation's tax 

 

 

liabilities. So with the aid of a promoter they create a small 

insurance company to self-insure the corporation against business 

risk. And that insurance company is owned by either the 

corporation or the shareholder. So on the surface that example 

arrangement appears fine, perfectly valid. 

 

What would make it invalid, though, is that if it ensured 

 

 

 implausible risk and it failed to qualify as a true insurance 

company. The promoter's promise out of that arrangement is a 

means for the corporation to take deductions for rather hefty 

premiums it pays to the insurance company. And so long as the 

insurance company's written premiums are $2.35 million or less 

and it meets some  

 

 

 diversification requirements, it operates as a small insurance 

company, and therefore IRC Section 831(b) allows the micro-

captive to pay US income tax on only its investment income.  
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 Wow, what a deal, right? Deductions for the corporation's 

insurance premium payments that are paid to the micro-captive, 

and yet the  

 

 

 micro-captive pays no income tax on the receipt of those 

premiums. And it gets even better with an abusive micro-captive 

insurance company, because they generally pay out little to nothing 

in claims, and therefore often become the corporation owner's 

retirement plan. 

 

 Does that sound too good to be true? 

 

 Next slide.  

 

   Indeed, it does. 

 

 

 When the IRS and the courts scrutinize the matter more closely 

they often find insurance contracts lack the true attributes of being 

genuine insurance, meaning they often fail to demonstrate 

adequate risk shifting and often don't maintain adequate capital 

minimums to even allow them to take risk. In fact, there are two 

common failing points the IRS and courts have found  

 

 

 in these cases, and they are the insurance contracts are drawn in a 

manner in which the micro-captive takes on very little risk, and yet 

the premiums charged are often higher than one would pay in true 

arm's-length third-party contracts.  

  

 And as shown on the slide, in 2016 the IRS issued Notice 2016-66, 

 

 

 which identified micro-captive transactions and similar 

arrangements as reportable transactions, and in particular as 

transactions of interest. That notice required anyone that entered 

into those specified transactions on or after November 2, 2006, or 

provided advice on them, to disclose that information to the IRS. It 

 

 

 also encouraged taxpayers to get independent legal advice, 

meaning to get legal advice from someone other than from the 

person who helped steer them into the arrangement. And if 

warranted, it asked them to come clean by amending their returns. 
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 I don't know how much anyone keeps up with this issue, but in 

2020 the IRS intensified its focus on abusive micro-captives 

 

 

by creating 12 new examination groups to audit them. They are 

very serious about it. Furthermore, the IRS has now won a handful 

of court cases regarding micro-captives. In fact, on March 10th of 

this year they won yet another. That's on this slide. That is the 

Caylor Land & Development case, in which the US tax court not 

only held that the arrangement  

 

 

failed to qualify as insurance, but the court the court sustained 

accuracy-related penalties by rejecting the taxpayer's claim of 

reliance on tax advice. Ouch.  

 

My points of advocacy here are to be certain to advise your clients 

to properly report these transactions, because failure to comply 

comes at significant cost by way of IRC Sections  

 

 

 6707, 6707A, and 6708. And secondly, be sure to encourage them 

to seek qualified opinions regarding micro-captive arrangements. 

After all, some may be legitimate.  

 

 Next slide. 

 

 Another common scheme involves an aggressive  

 

 

use of the Research Tax Credit. IRC Section 41 provides a credit 

for increasing research activities, and in particular a taxpayer's 

research credit is based in part on qualified research expenses paid 

or incurred during the taxable year. The idea is rather 

straightforward in that Congress wanted to incentivize research 

activity by rewarding  

 

 

 taxpayers with a tax credit.  

 

But promoters of this scheme seem to ignore the qualifying 

requirements and convinced taxpayers it's easy to claim the 

Research Tax Credit. The IRS, of course, doesn't share that 

viewpoint. In fact, the Research Tax Credit became a tier one audit 

issue in 2007, which means if it was claimed on a tax return and 

that taxpayer went  
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 under audit revenue agents were required to audit that issue. So the 

IRS is indeed concerned.  

 

 One thing the IRS has discovered in auditing the issue is that in 

many of those cases the taxpayers get very little written 

documentation that truly supports specific research pertaining to 

their businesses. Sure, they get documentation showing general  

 

 

research techniques, procedures, and findings, but the research is 

often, at least in my experience, so general and generic that it looks 

like it can be used by different taxpayers within different 

industries. It's not specific to their own business and they have 

difficulties proving that any real research was even done for them. 

 

And on a side note, when I used to consider the  

 

 

Research Tax Credit I thought about big pharmaceutical companies 

and medical equipment companies and other mostly large 

corporations that develop highly technical and complicated 

products. I'm not saying that a taxpayer must be a large corporation 

in such industries to qualify, but what I discovered was that 

promoters sell their services to all kinds of rather small businesses. 

 

 

 For example, we saw sole proprietors in blue collar service 

industries claiming research tax credits pertaining to rather old and 

simple machinery they used in their business, but nothing changed 

in how they did business before and after the research. And much 

more to the point, they didn't come close to substantiating the IRC 

Section 41 requirements, which you'll see 

 

 

on the next slide. 

 

IRC Section 41, as I said, allows the taxpayer a credit for 

increasing research activities. And to qualify for the credit a 

taxpayer's research activities must meet each of the four tests 

shown in IRC Section 41D, which is referred to as the "Four-Part 

Test," meaning 
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 the IRC Section 174 test, requiring expenditures for research, the 

technological in nature test, the business component test, and the 

process of experimentation test. We don't have time to drill deeper 

into these four requirements, but I do want to say that only 

qualified research expenses are allowed in computing the credit. 

 

 

 And my points of advocacy here are to carefully scrutinize 

anyone's promises about qualifying for the Research Tax Credit, 

strongly consider getting a second opinion on the matter, and on a 

more positive note, qualified research expenses include both the 

cost of qualified research that a taxpayer conducts in-house, 

 

 

 as well as the cost of contract research paid to another party. 

 

 Next slide I believe leads poll question number three, and I will 

read it to you. It's a true or false question. "To qualify for the 

Research Tax Credit taxpayers must meet at least three of the 

following tests: 

 The IRC Section 174 test 

 

 

 The technological in nature test 

 The process of experimentation test 

 And the business component test" 

 

Andrew Crabb: Yes, thank you. So the answer is false, IRC Section 41D provides 

that all four tests must be met.  

 

 And now I believe the next slide will be Jill. 

 

Jill MacNabb: Thank you, Andy. Yeah, now we're going to turn to our fourth 

objective, which is to  

 

 

 understand how a scheme impacts the taxpayers who participate in 

the scheme. And this might include your clients who come to you 

and they say, you know, they've heard about one of these 

investments and they want to know what you think. And we think 

that these penalties, the discussion of the penalties might be useful 

for you to help explain what risks they might be taking. 

 

 So background here is that  
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 because it was concerned by a wave of tax shelter activity 

Congress enacted a series of disclosure and penalty statutes 

requiring taxpayers and certain professional advisors to inform the 

IRS of involvement in transactions deemed to carry a high risk of 

tax avoidance.  

 

So these are code sections 6011, 6111, and 6112, and the 

regulations.  

 

 

 Treasury Regulation Section 1.6611-4, for example, lists a few 

reportable transactions, but it also requires reporting of listed 

transactions, which are defined as those that are the same or 

substantially similar to transactions the IRS has identified in public 

guidance as displaying characteristics of illegitimate tax avoidance, 

and 

 

 

list of transactions that are a type of reportable transaction. 

 

So taxpayers who engage in these transactions are required to 

disclose them to the IRS on Form 8886, which is filed with the 

return. And in some situations a copy of the form has to be sent 

separately to the IRS Office of Tax Shelter Analysis.  

 

The most recent list of transactions 

 

 

 is provided in Notice 2009-59, but this is updated periodically, and 

you can see a complete list on IRS.gov. And IRS.gov also shows 

what is a reportable transaction. 

 

 So this slide lists a few penalties that could be triggered if a 

taxpayer engages in an abusive transaction, and this is not 

comprehensive. We'll discuss some of these in more detail in just a 

minute, but 

 

 

Section 6707A penalty, which Andy referenced a minute ago, is 

shown in that second bullet. That is of particular relevance for this 

presentation. It's an assessable penalty, meaning that it's not subject 

to deficiency procedures.  

 

But there may also be a Section 6662 accuracy-related penalty. For 

example, you should see Section 6662(h) and (j), they have 

provisions related to gross valuation 
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 misstatements and undisclosed foreign financial asset 

understatements.  

 

 And notice also that the period of limitations on assessment can 

remain open if the listed transaction is not reported as required in 

Section 6501(c)(10). 

 

 Okay, let's go to the next slide and talk about that 6707A. 

 

 So these are the penalty amounts, is  

 

 

 75-percent of the decrease in the tax that was shown on the return 

as a result of the reportable transaction, and there are specific 

maximum and minimum amounts. If it's a listed transaction then 

the minimum is $5,000.00 for a natural person, with a maximum of 

$100,000.00. For other taxpayers it's a $10,000.00 minimum and a 

$200,000.00 maximum. And if it's another reportable transaction 

 

 

 then, you know, there's similar minimums and maximums. 

 

 Now in addition if a disclosure is required to be filed on a tax 

return on which no tax is due, for example, a partnership tax 

return, the minimum penalty amount applies if the disclosure 

requirements are not satisfied.  

 

 Okay, so now I'm going to turn this over to Clayton, who is going 

to give us some good news, or some hope. He's going to tell us 

 

about penalty relief, so can we do – there we go. Yeah. Clayton. 

 

Clayton Lloyd: Thanks, Jill.  

 

I'm going to be basically talking about requesting relief from some 

of these penalties. In general relief from penalties falls into four 

separate categories, unless otherwise specified in Internal Revenue 

Manual 20.1, which is the Penalty Handbook. Relief will be 

considered and applied if criteria  

 

 

 are met in this order, as shown on the slide. However, these 

penalty relief categories do not apply equally to all civil penalties, 

as I will also discuss. 
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 Keep in mind appeals may recommend the abatement or non-

assertion of a penalty based on these four criteria, as well as 

hazards and litigation.  

 

 An IRS error can be any error  

 

 

 made by the IRS in computing or assessing tax, crediting accounts, 

etcetera. Tax legislation may provide an exception to a penalty. 

The IRS may formally interpret or clarify a provision to provide 

administrative relief from a penalty that would otherwise be 

assessed. 

 

 And finally, there's reasonable cause relief, 

 

 

 but it's not available for all penalties. 

 

 Next slide. 

 

 I want to first discuss the reasonable cause provisions. IRC Section 

6664(c) provides a reasonable cause exception to the penalties 

under IRC Section 6662, which Jill talked about, where the 

taxpayer had reasonable cause and acted in good faith. The 

 

 

 reasonable cause exception to the accuracy-related penalty does 

not apply to gross valuation misstatements or any portion of an 

underpayment that is attributable to one or more transactions 

lacking economic substance, as described in IRC 6662(b)(6). There 

is a heightened reasonable cause standard for charitable deduction 

properties subject  

 

 

 to a substantial valuation misstatement. For more information you 

can see 6664(c)(3). 

 

Whether the taxpayer acted with reasonable cause and in good 

faith is made on a case-by-case basis, considering all relevant facts 

and circumstances. Other factors that are usually considered are the 

taxpayer's experience, knowledge, education, and the taxpayer's 

reliance 
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 on advice of a tax advisor. In the case of a reportable transaction 

the IRC Section 6662A penalty will not be imposed if the taxpayer, 

A, adequately disclosed the reportable transaction as required on 

the IRC 6011 and the associated regulations, and B, meets other 

criteria set out in IRC 6664D to establish reasonable 

 

 

 cause and good faith.  

 

A taxpayer does not have reasonable cause and did not act in good 

faith unless, A, the relevant facts affecting the tax treatment of the 

item are adequately disclosed in accordance with the regulations 

described under IRC 6011, or the IRC 6707A penalty for failure to 

disclose is rescinded in full.  

 

 

 B, there is or was substantial authority for the treatment of the 

item, and C, the taxpayer reasonably believed that the treatment of 

the item was more likely than not the proper treatment. Note also 

here that IRC Section 6751B requires managerial approval for the 

imposition of these penalties. 

 

 Jill, I'm going 

 

 

 to turn it back over to you.  

 

Jill MacNabb: Thanks, Clayton. Okay, so for our last learning objective we want 

to present the tax consequences and the penalties associated with 

abusive schemes. And her we're talking about some penalties that 

may be imposed on promoters of the abusive schemes. And again, 

this is not an all-inclusive list and we will discuss some of them in 

the next slide. 

 

 So let's go ahead to the next slide, please. 

 

 

Okay, so the Section 6701 penalty applies to any person who aids 

or assists in, procures, or advices with respect to the preparation or 

presentation of any portion of a return, affidavit, claim, or other 

document in connection with any matter arising under the Internal 

Revenue laws, and knows or has reason to believe  

 

 

 that such portion will be used in connection with any material 

matter arising under the Internal Revenue laws and knows that 
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such portion, if so used, will result in an understatement of the 

liability of another person.  

 

And so here we set out the dollar amount for the penalties. You can 

see what they are right there. And they're imposed, as we're saying, 

on people who – promoters, people who assist  

 

 

 with the preparation of returns or other documents. 

 

 But Clayton is going to tell us about appeal rights with these 

penalties. 

 

 Next slide, please. 

 

Clayton Lloyd: There are no pre-assessment appeal rights for IRC Section 6700 

and IRC 6701 penalties. IRC 6700 

 

 

 and 6701 penalties may be challenged by following the special 

claim for refund procedures. A CP15 notice and demand letter is 

sent to the promoter, which advises the promoter of the special 

claim procedures pursuant to IRC 6703(c). If the claim for refund 

is disallowed and a written request for appeals consideration is 

received timely, appeals may 

 

 consider the 6703 claim for refund in the same manner as any other 

claim for refund, except where the penalty is protested on moral, 

religious, political, constitutional, conscientious, or similar 

grounds. If the promoter does not avail him or herself of the 

special procedures he or she may follow normal refund procedures.  

 

 

 RC Section 6703(c) allows a promoter to begin a proceeding in 

United States District Court by filing suit within 30 days after the 

day that a claim for refund is disallowed or within 30 days after the 

expiration of six months after the day that a claim for refund was 

filed, whichever is earlier. 

 

 Jill. 

 

Jill MacNabb:  Yes. Thanks, Clayton. 

 

 

 We want to tell you about a few more penalties. These penalties 

apply to a subset of promoters known as material advisors. Code 
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Section 6111(a) requires a material advisor to file an information 

return disclosing information about reportable transactions. The 

return describes the transaction and the potential tax benefits 

expected to result from the transaction. 

 

 

 To be a material advisor the person must derive gross income of 

$50,000.00 or more from a reportable transaction, and $250,000.00 

in any other case. And you can see the 6707 penalty for failing to 

file this return; it's $50,000.00 if it's a reportable transaction, and if 

it's a listed transaction, the greater of $200,000.00 or 50-percent of 

the gross income 

 

 

 derived before the return is filed. And that goes up to 75-percent if 

the failure to file is intentional.  

 

 Now Code Section 6112 requires material advisors to maintain and 

provide upon the service's request client information with respect 

to the promotion of those transactions. And you can see the 6708 

penalty for failing to do that, $10,000.00 for each day, starting with 

the  

 

 

 25th day of failing to provide the client information requested by 

the IRS, and there's no dollar limitation here. 

 

 Okay, so back to Clayton for some good news on what to do about 

this. Can you tell us about appeal rights, Clayton? 

 

Clayton Lloyd : Sure. And this is crazy. [Laughs] Pre and post-assessment appeal 

procedures apply to IRC 6707 penalties. Penalties arising under 

IRC Section 6707  

 

 

 for failure to comply with RC 6111 after October 22, 2004 may not 

be abated on grounds of reasonable cause. However, they may be 

abated on grounds that there is not a failure to comply with IRC 

Section 6711A. Only post-assessment appeal procedures apply to 

IRC Section 6708 penalties, so that is the difference. There are no  

 

 

 pre-assessment appeal rights for IRC Section 6708. However, 

promoters can request an abatement from appeals of the IRC 

Section 6708 penalty for reasonable cause within 30 days of 
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receiving the notice and demand for payment. The request must be 

in writing. 

 

 You can also see IRM Section 20.1.6.19.2. Again, that's  

 

 

 IRM Section 20.1.6.19.2 post-assessment appeal procedures for 

more information. 

 

 Next slide, please. 

 

 Promoters are not required to pay any portion of IRC Section 6707 

or 6708 penalty before requesting abatement. If the penalty is not 

abated by appeals 

 

 

 promoters must make a minimum payment of $10,000.00 before 

filing a claim for refund on Form 6118, Claim for Refund of Tax 

Return Preparer and Promoter Penalties. 

 

 Jill. 

 

Jill MacNabb: Okay, I think it's time for our fourth poll question. So here's the 

question; it's a true or false question. "Tax penalties for engaging 

in or promoting abusive tax 

 

 

 transactions are only imposed if the abusive transaction results in a 

claimed tax benefit that exceeds a certain amount." Is that A, true, 

or B, false? 

 

 

Jill MacNabb: Okay, so the answer is B; this is a false statement. These penalties 

are imposed for engaging in or promoting the abuse of transaction, 

regardless of the amount of the transaction. 

 

 

 The amount of the penalty might turn on the amount of the 

transaction, but the penalty is imposed for engaging in it or 

promoting it. 

 

 Okay, so I think I'm going to turn our presentation back over to 

Andy. He's going to give some additional information about us. 

 



 Advocating for Taxpayers in Order to  
Avoid Abusive Tax Schemes 

Andrew Crabb, Clayton Lloyd, Jill MacNabb 

 

  Page 22 of 24 

Andrew Crabb: Thank you, Jill. This slide shows our contact information in case 

any of you want to reach out to us. And we sincerely want to thank 

you very much for 

 

 

joining us today. 

 

 Next slide. 

 

 

 

   

 

 

Male: Thank you, everyone. This ends the webinar. 
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Glossary 

 

Abusive schemes - The IRS defines an abusive tax scheme as a violation of the Internal 

Revenue Code that uses multiple flow-through entities to evade taxes. 

 

Dirty Dozen list - warns people to watch out for tax-related scams involving fake 

charities, ghost preparers and other schemes 

 

Foreign Financial Asset - The "foreign" in foreign financial assets means physically 

located outside the United States. Financial assets consist of the following: Accounts 

maintained in a financial institution such as bank accounts (checking, savings, CDs, 

demand), brokerage and securities accounts. Commodity futures or options accounts. 

 

Research Tax Credit- The research credit is generally allowed for expenses paid or 

incurred for qualified research. Qualified research means research for which expenses 

may be treated as section 174 expenses. This research must be undertaken for discovering 

information that is technological in nature, and its application must be intended for use in 

developing a new or improved business component of the taxpayer. In addition, 

substantially all of the activities of the research must be elements of a process of 

experimentation relating to a new or improved function, performance, reliability, or 

quality. All of 

the research activities must be applied separately with respect to each business 

component of the taxpayer. 

  

Substantial Valuation Misstatement - In the case of any transaction between related 

parties described in IRC § 482, a substantial valuation misstatement exists when the price 

for any property or service, claimed on any tax return, is 200% or more, or 50% or less, 

of the price determined under IRC § 482 to be correct.  
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