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Business Use of Home; including the Shared Economy 
 (edited transcript) 

 
 
Thank you. The video’s not up, the monitor? Okay we’re just gonna play it by ear, folks. 
Okay again a kinda privilege and honor, I appreciate the opportunity to be able to speak 
to the group here and rely something, hopefully some information that’ll remind you of 
some things or to cue you on some things that you’re not aware of. Again, my name is 
Kelly Myers. I’m a Senior Technical Advisor with SB/SE in Washington, DC. I live 
remotely in Huntsville, Alabama. My primary duties and responsibilities are IRC 469 
with Passive Activity Loss Rules.  
 
Also within that realm I get into 1411 for net investment income tax. I get into a lot of 
real-estate issues, 263A, 280A, things of that nature.   
 
 
So a pretty broad scope of information that I get responsible for. I’m gonna have some 
time -- if we have time – we’ll take some questions at the end of this session. If we do not 
have time then I will – I’m gonna – walk over here, peel my microphone off to the 
gentlemen so they can set up for the next session and I will take my briefcase and go out 
across this hallway, there’s a large buffet against the large outside wall, the big piece of 
furniture. I will stand there. If you have questions I will be glad to give you my contact 
information and answer any questions I can at that time so that is available to you and I’ll 
be around all day tomorrow as well, in the hallways as well as doing these presentations 
again. So talking about business use of home and the shared economy and this evolving 
change that we’re seeing happen, and again, we’d like to think that the real estate as a 
whole, we like to think is a very benign, kind of subtle, you know, pretty easy stuff, 
right?   
 
It’s something you give to your new person in the office and they provide the – prepare 
the – tax return that’s real estate and you think it’s not a big, complicated ordeal. What I 
want to do is try and highlight a few things and today’s changing economies and how 
some of these rules work and they may be effecting some of your clients, okay? So with 
that we’ll move here where we’re headed.  
 
 
So where are we gonna head today? We’re gonna talk about – we’re gonna just kinda 
look at some definitions. We’re gonna define personal use of home.  
 
We’re gonna talk about these rooms-per-let and what is generically being said as like an 
Airbnb, right? But we’ll talk about what those terminologies really mean. We’ll talk 
about allocations and how we allocate expenses and what’s deductible, what’s not 
deductible, talk about limitations that are involved, right? Because when we get into 
280A, this business use of a home, we have a 2-step computation we have to allocate and 
then potentially have to limit expenses 
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We’re also gonna talk about so what happens when we have this disposition if we have 
suspended expenses, excess expenses. We’re gonna look at some court cases, some 
recent court cases that are relevant to the subject matter.  
 
 
So somewhat of a simple and initial place to start in our discussion I think is looking at 
the Schedule E or the 8825 and the header information on the Schedule E, which goes to 
1040, 1041 or the 8825, which is the rental schedule going on a pass-through entity, it’s a 
very fundamental place to start. We’re not gonna fill this in. We’re nog gonna get that 
simplistic on you but the form changed several years ago and one of the things we’re 
looking when we were talking about 280A we’re looking at fair rental days and personal 
use days.  
 
That’s key information that you have to fill in and so we wanna see how does that impact 
and how does that marry up with the law and what the law requires to be done, right? So 
we’re gonna be looking at these.  
 
And when these questions are relevant because some people think well this just limits and 
is applied to a vacation property. That just applies to the client’s property out at the beach 
that they rent out on a weekly or they rent out on the weekend or they rent to snowbirds 
that come down and when you look at 28A in the code it applies – when you go to the 
regulation, it applies – to a house, it applies to apartment, it applies to any dwelling unit, 
it includes a mobile home, it would include a motorhome. We’ll see that in a court case 
we’re gonna discuss. It includes a boat. It’s anyplace that has this ability to have a 
bathroom, sleep-in capacity and a kitchen capacity so as you can see, like within a boat 
environment, if you get a boat that’s bigger than, generally speaking, what, 25, 28 feet, 
it’s gonna fall into that category because that boats gonna have – it’s gonna be a living 
unit:  Cook, sleep and eat and have a restroom, right?   
 
So it’s a much broader code section than a lot of people give it credit for so we wanna 
think about those things and it goes beyond a Schedule E as well. As we will see the 
Schedule E, where we see rental real estate, we’re gonna see these 280A questions but if 
you have the rental of personal property or business use of a personal asset, like a boat 
maybe you’re renting out, that doesn’t go on a Schedule E, it goes on a Schedule C, and 
we’ll talk about those distinctions and why that happens.  
 
 
So dwelling unit:  Again, so the dwelling unit is someplace that has a place to sleep, a 
toilet facility and cooking facilities under the proposed regs. So again when we look and 
think about this we have to consider, like I say, the Schedule E that has facilities. We 
have to think about equipment rental, right? 
To people if you have a client that rents an RV, that RV is subject to 280A.  
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And now if we have personal use, which we’re gonna talk about, you have expense 
limitations and allocations that you have to do, okay? Now when we have to marry up 
now 280A with 469 and passive activity loss rules, you may have limitation of expenses 
under 280A and now we’re also going to have, potentially, whatever rental is going on, 
we have to deal with that under 469 because it’s a rental activity. Now a little notation 
you wanna think about is for an activity to be a rental under 469 and be per se passive, it, 
as a general rule, there’s a couple of exceptions. The general rule is if it’s average 
customer use of 7-days-or-less it is excluded from the rental definition so when  you have 
that client with the beach house that rents it for 7-days-or-less, on-average during the 
course of a year that is excluded from the rental definition.  
 
 
So we don’t get subjected to the statutory rental rules of 469, we purely look at material 
participation and that condo still stays on Schedule E. It’s still rented on Schedule E. It 
does not move to Schedule C, which some people want it to do and it stays on Schedule E 
because the rental of real property under the rules of self-employment tax, under 1402(a) 
is not subject to self-employment tax so that’s really your distinction of keeping that 
property on Schedule E is because the rental of real property is not subject to SE tax.  
 
 
So again there’s a couple of exceptions with substantial services and, like, your bed-and-
breakfast for example. If you have a bed-and-breakfast client, that B&B goes on 
Schedule C because they’re providing significant services in terms of daily, it’s a 
motel/hotel-type service, right, okay, as opposed to just a straight-up house or a room.  
 
 
So kinda set the stage and we’re gonna build on this example throughout the session.  
 
 
Say your client has a regular rental house, it’s just somebody lives there, they live there 
for the entire year, this is what their income would look like:  365 days of fair rental 
value so this is fair rental value versus personal-use days, they have fair rental value of 
365 days, it’s a year-long tenant, you take their income, you get their management fee, if 
they somebody managing it, mortgage interests, taxes, et cetera, there, I’m not gonna 
read to you. When you go down to the last columns you have personal expenses, 
allocation of personal expenses, there’s no deemed personal use so since there’s no 
deemed personal use, we don’t have to allocate any expenses over to that and because we 
don’t have personal use then we don’t have the limitation under 280A as well for the 
excess expenses so keep that form in mind and, again, we’re gonna come back to it as we 
build on the examples and walk through a session.  
 
 
So what is personal use?  
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Personal use is defined in the code and further in the regulations and you have to 
determine what that is and, again, back to that Schedule E box of how many days of 
deemed personal occupancy comes in several broad categories. Occupancy by any owner, 
okay, an occupancy by any owner would send it seemed pretty straightforward, right? I 
mean you own the property; you occupy it, that’s personal use. Like with the rest of the 
code, you wish it were that simple, right? So when we talk about deemed personal use, 
we’re talking about use by any owner. So say you have a client.  
 
They have that beach house or a beach condo and it’s owned by he or they and their tow 
buddies. So you have 3 individuals that own the condo and 280A is measured on per-
property basis so you could have Client A owns a third of it, never goes out to the beach 
house. 
 
 
Client B owns a third of it and goes out there for 5 days and Client C goes out there for 
15 days. Now you have 20 days of deemed personal use of that unit by owners and now 
you have to take that deemed personal use and it impacts each one of them, equally. Just 
because Client A never went out to the condo doesn’t mean they get a free ride because 
we’re gonna deem that personal use from all the owners so that’s what you have to be 
looking at on this reporting when you go to the Schedule E, okay? So you have 20 days. 
Use by family:  So the use by family, they use the 267 rule and deemed ownership or 
deemed use by the family so we’re talking about spouses, siblings, linear descendants, 
okay? So now you have these unrelated parties that each own a third of this condo. Not 
only do you have to worry about the occupancy but also the occupancy of all their family, 
right?   
 
 
And so if they say, “Oh, my daughter’s going to go out and use the condo for the week,” 
well, that’s deemed personal use even if the family member pays fair-market value, it’s 
deemed personal use of the owners, okay? So you can see this gets further and further 
and it gets more and more broad. There’s an exception I’ll talk a little bit more about 
later. If the rental of the property to a family member is their family member’s principle 
residence then that family criteria disappears. They still have to pay fair-market value but 
it’s not deemed personal use purely because of relationship, okay? So you have to keep 
those things in mind. The other can get more complex so say now we have instead of 
three owners, now we have three owners that are married.  
 
Well, if those three owners are married, now it’s their kinfolk, right?  
 
 
Now you can get a pretty broad net. It’s like everybody that comes to Thanksgiving 
dinner is deemed to be personal use on that property if they go out there. It’s a large 
crowd so, again, you have to watch those elements, okay? So the other piece that we see 
quite often is occupancy at less than fair rental value. So when you have a rental unit that, 
for whatever reason, your client has a rental unit and they rent it to somebody at less than 
fair market value that’s deemed personal use.  
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If the fair value is $1000.00-a-month and they charge somebody $600.00 that’s deemed 
personal use, even if it’s their full-time residence and it’s gonna be deemed a second 
home of the taxpayer of your client or of the 3 clients that own it. If these same 3 clients 
own a house together and they rent it to  somebody at less than fair-market value  because  
of their business connection or civic connection, whatever, why they’re doing it’s not 
important but if they rent it at less than fair-market value it’s going to be deemed a 
second home not on Schedule E, okay?  
 
 
We’re gonna have some expenses that float around. So talking about some of these other 
scenarios that may generate personal use that you may or may not think about:  So you 
have a client that donates a week to their condo out at the beach to the local fundraising 
effort, all right? You have a silent auction. We’ve probably a lot of us have been to those. 
We see “oh, here’s a great place at the beach, come and use it for a week,” you bid on it, 
somebody bids on it and pays $1500.00 for the week at the beach and your client has 
donated that week, they don’t see any of that $1500.00, now you have deemed personal 
use for a week as if the client themselves actually stayed there, okay? Okay similarly if 
they have a house they – say your client buys a house, their child’s going to college, they 
know they’re gonna be there, what, 4 years, 5, maybe 6, right?  
 
They’re gonna be at the university for a while so why pay all those condo fees or why 
pay the fees, right, to somebody else?  
 
 
We’ll buy a house up there because your little sister’s coming right behind and they’re 
gonna go to the same university so you buy a house. Well, if the client buys a house at 
the university, a city, right, the university’s town and now even if their child pays them 
rent that’s deemed personal use because it’s not the child’s principle residence because 
the child, presumably undergrad, still on mom and dad’s tax  return, right? So even if 
they pay full-market value, it’s still deemed a second home of the parent, okay? So it 
seems – you know you start looking at this -- say that same beach property and somebody 
lets their client – you have a client – and they let one of their employees on their 10-year 
anniversary go out to the beach and stay there, it’s, like, “you know what, you’ve been 
here 10 years, go to the beach, have a week on-the-house,” well, one, that’s personal use. 
That’s deemed personal use of the owner or of each owner, if there’s multiple owners.  
 
Additionally it’s probably compensation to the employee, right?   
 
 
So a lotta moving parts in there to keep track of, okay? Now there’s a provision that says 
if the use and the occupancy is for the purpose of repairs, those days are excluded from 
the rental units, from being used by the client. Now it has to be worked to perform, not 
what I call “dusting the blinds,” right? And it’s like, “Why did you go to the beach?” 
“Well, I had to check and make sure the condo’s still there.” Trust me if the 
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condominium’s not there, it’s because you read about it when the hurricane hit or your 
HOA’s gonna call you and say the building fell into the ocean, right?  
 
I mean you don’t need to go check on the condo so if you’re going there to do work then 
those work aspects aren’t going to be counted against the client in terms of occupancy, if 
they go do a lotta their own hands-on work, okay? So again looking at those family 
members, extended family and again all owners, multiple owners, we count everybody’s 
days.  
 
 
And quite honestly the limitation on each of those 3 owners is gonna be identical on each 
one of their returns because one owner’s usage or deemed usage is attributable to the 
other owners.  
 
 
So let’s talk about this new environment, this room for let, this shared economy that we 
see, right? So not only are we seeing this in whole units of property where 280A applies 
in terms of the boat, the condo and the house but now we have this partial, right? So we 
see this Airbnb term used a lot and for those of you that have been around as long as I 
have, you know, if you’re in the Baby Boomer crowd, I would say, Xerox, right? Xerox 
in the day was the only photocopy machine made and so when you wanted copies made, 
you said, “Go make a Xerox,” right? Well, today people are using this Airbnb platform 
and it’s really being used generically across communications.   
 
People are saying, “Oh, you rent your property via – you do – Airbnb.” They may rent  it 
themselves, they may rent it through another platform that’s out there, you know whether 
it’s Expedia or VRBO or HomeAway, there’s a host of ‘em out there but people use it 
generically and they say Airbnb so keep that in mind but the Airbnb piece is a little 
different because now they’re renting a room, right? Now for folks -- to me -- I have a 
spare bedroom, I really don’t want somebody knocking on the door at 7:00 coming in and 
saying, “Oh, I’m here for the night,” I mean, unless they’re family or friends but I’m at 
the tail end of the Baby Boomer. Those of you that are millennials are, like, “Great, come 
on in, want a glass of wine? The room’s upstairs.” Right? It’s a generational thing but 
from a tax standpoint we have lots of tax implications that we need to consider and to 
constantly deal with, right? So one aspect we have to really watch is exclusive use.  
 
Keep in mind we’re in 280A is where the bulk of this discussion is, same location you 
find office in the home. It’s the same code section so now we’re not talking about the 
office in the home usage; we’re talking about this room upstairs and its exclusivity. You 
had exclusive use of that space upstairs and if there’s not exclusive use, then we’re gonna 
have an allocation of expenses based on how many days  that property’s used, that room  
space is used for fair-rental value versus deemed personal use, okay? So when we start 
talking about allocations, allocating expenses for that room, similar to office in the home, 
figure out square footage. If the room is about the same size as the other 6 rooms in the 
house then 1/6 of the expenses are going to get allocated to that room that they’re letting 
out.  
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If it’s when you look at it and you look at that space it’s only the exclusive space so it’s 
not the common space so when they have a pool outside and the kitchen and living room, 
all that is not exclusive-use space so they get no expenses for that when they’re letting 
out a room and that’s the same kind of rule that you would apply with even a bed-and-
breakfast environment, okay? So we don’t include the common areas. So to further 
complicate this – all these interacting pieces, say your client rants out their spare room 
because junior’s off at college or moved out of the house so you have this spare room, 
they rent out the room to a college student that’s going to the local college so now that 
student stays there for nine months outta the year. Well, if they go home during the 
summer and now, during the summer, if that child comes back home or somebody else or 
family comes to visit and they stay in that space, technically that’s not exclusive use, 
right?  
 
 
So you’ve had somebody else stay in that bedroom as opposed to have them purely 
designated as rental. Now is your client going to keep track of that? Yeah, I don’t know 
but the thing is, is that’s what the rule says. Let’s be aware at least of what that is so if 
they have a partial use, we’re gonna talk about how those expenses get allocated. The 
other piece that I wanted to mention here is under 280A(c)(6) you see the citation on the 
slide, is it a rental to an employer? And we see many people try renting from their 
corporation for example, they rent a room or they rent the house to their employer for 
various reasons.  
 
If you have an employee – if you have an employer that the employee – is renting space 
to the employer that is income to the employee, to your client the employee, 1040 but 
they get no expenses so 280A(c)(6) says when you rent to your employer, you get zero 
expenses.   
 
 
And that’s just straight in the code so your clients that are C corps, S corps or you have 
those employees do you have that problem that’ll arise or limitation that you have to 
watch, okay?  
 
 
 
So the first step when we have this mixed-use element and, again, whether this is mixed-
use, which is a room in the house or it’s mixed-use because it’s the condo at the beach, 
we have to allocate expenses so we have to allocate expenses on the first day of deemed 
personal use, which is why, in part, the form was previously changed because the 
previous Schedule E in 8825 asked the question of “did you use the property more than 
10 percent in 14 days?” That was misleading quite honestly because the allocations begin 
on Day 1 so, for example, say property out at the beach, your client has occupancy of 100 
days during the year, the client spent 4 days there over a long weekend, and there’s 100 
days of occupancy but  96 at fair-rental value.  
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Technically 4 percent of all the expenses need to come off the tax return because those 
are allocated to be personal, 4 percent. Okay now is that a large amount for the client? 
Probably not okay but the numbers can shift around, depending on how many fair-rental 
value days and how many personal-occupancy days and that’s applied to all the expenses 
so all 4 percent of all the expenses on that Schedule E rental would come off. If you’re in 
the 9th Circuit, there’s a case called the Bolton Case and the Bolton Case the court held 
that expenses for mortgage interest and real estate taxes are allocated with a denominator 
of 365 as opposed to total days occupied so when you do reading on 280A sometimes 
you’ll see some folks author – they give – commentary that will say, “Use 365 allocation 
for those items” as opposed to the IRS’s Regulation Rule, which says “Use the 
occupancy.”  
 
 
Now we have a Regulation Project that’s in the pipeline. Hopefully, we’ll get some final 
regs on 280A and we’ll add some clarity to that rule.  
 
So when you allocate then some of the expenses that are deemed personal, if it’s interest 
and taxes go to Schedule A and subject to those limitations. Real estate taxes goes to A, 
mortgage interest goes to A, the personal portion but mortgage interest, keep in mind, is 
subject to the 1.1 total Debt Limitation for the principle and secondary home and you 
only get one second home so if they have a condo as well as a cabin they’re only gonna 
get their “personal interest” on one of those two. Again those are just limitations. The 
largest hurdle I probably see within this from a compliance standpoint and an education 
standpoint is getting your client and practitioner to recognize an allocation’s required.  
 
Look and see what days were you there that were not fair-rental value days. What days 
did you donate to charity, what?   
 
 
And if there’s a management company or the client’s keeping a good calendar you’re 
gonna get an occupancy report from the management company that says here’s who was 
in the unit, here’s how much they paid here’s how many days they stayed, here’s the days 
that were blocked out for the owner, here’s days that we don’t know who was there but 
you told us to block it off and you gave them the key. That’s gonna give you a good 
reporting if they don’t individually track it.  
 
So let’s extend our example out a little bit to where now we see in the second column, we 
have 150 days of fair-rental value and we have 10 days of deemed personal use, however 
you wanna paint that picture to get to the deemed personal  use. All the numbers remain 
the same, management fees they get because direct expenses you get 100 percent of, outta 
that tier, excuse me. Mortgage interest is allocated of 10/160 to give you that reduced 
mortgage interest, real-estate taxes, depreciation, other expenses.  
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So in totality you can see that even with 10 days of personal use, now you’ve had 
$1473.00 that are deemed personal expenses, okay? Now the interest portion and taxes of 
that are gonna go to Schedule A and B applied whatever limitations apply for your 
particular client that year but, again, you can see where even less than 14 days of 
occupancy, you’re still gonna have this allocation that occurs, okay? And again it’s just 
mathematical the numbers on your client are gonna be different, certainly, and maybe 
more material. So now if we’ve allocated expenses, now the next question is “is the client 
required to limit their expenses?” And the limitation is a (c)(5) issue and it says if the 
client had deemed personal use – remember this is family, friends, somebody at less-
than-fair-rental-value, all right?  
 
 
And like that beach house, all of us know that if your client has a beach property, 
somebody’s gonna look at ‘em and say, “Well, that unit’s not occupied next week, do you 
mind if I go down there and use it,” right, or they may come to you and say, “You’re such 
a great preparer, you can go out and use the beach house for a week, right? Not any 
barter, they just give it to you and you go, that’s gonna be deemed personal use because 
it’s use at less-than fair rental value, okay? So what the limitation says is that after we 
carve off the personal use, if there’s deemed personal use of greater than 14 days and 10 
percent, now we’re going to limit their business expenses. Their rental expenses are 
gonna be limited to income, all right? So we’re gonna limit. We’re gonna carve of the 
portions personal and then the business portion we’re gonna limit to income if they go 
over this 14-day, 10 percent rule, okay?  
 
 
And we’ll see how that plays out on a next example here. The excess rental expenses, the 
excess business rental expenses carry forward.  
 
 
They’re not permanently lost at this point in time. They may be lost in the future but they 
carry forward until there’s income from that specific property. It’s a different triggering 
mechanism than you might think about under 469 or investment interest expense or 
another item. They’re only gonna trigger when you get income, either operating or 
disposition income from that property’s all that’s gonna release those excess expenses. 
Now in theory if input the software, input your data correctly into the software and your 
software is properly functioning, okay, in theory, the software’s gonna do all this 
computation for you.  
Now I can tell you historically that’s not always the case, okay? Now whether that’s 
operator input error or whether that’s software error or you didn’t get a box checked 
correctly or something else, it needs, you know? You have that responsibility to if you’re 
looking and you’re inputting and you’re saying we have personal use, you should be 
seeing output that reflects that personal use.  
 
 
There should be a carve off and/or limitation of expenses so make sure you understand 
the intricacies of your software and those computations. So let’s go on to the next section 
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of this example. So now we had a client that had 150 fair-rental value days, keeping that 
constant so the income stayed constant, and now we have 20 days of deemed personal 
use. So now we’re still gonna – Number 1 we are going to – allocate between personal 
and fair-rental value and that’s what the percentages have done there. Then we’re gonna 
limit.  
 
So we’ve allocated which is the personal expenses. We’ve taken away that portion that’s 
personal, the 2706 but now we have excess 280A expenses, right? So you have rent – 
total rental expenses – of $22000.00 but you only have rental income of $20000.00.   
 
 
So the rental expenses are limited to income so the excess expenses of $22094.00 are 
carried forward to the next year so if this is 2015 that $22094.00 carries forward to ’16 
and they’re treated as if they were incurred in 2016 as they move forward. There’s not a 
form for that. It’s not like an 8582 where you have a schedule that’s going to schedule 
this, you’re gonna get a work paper that’s produced by your software, is where I’ve seen 
it, where that’s produced out of your software and it should carry over for you. If it 
doesn’t carry over then you may need to manually input it into the next year, depending 
on your software, okay?  
 
 
But keep in mind you have this 2-step criteria; you have the limitation or the allocation 
and then limitation, okay? So let’s step a little bit away from these and let’s talk about 
dispositions. 
 
 
Because the dispositions when you talk a 280A property, the dispositions are gonna start 
functioning differently than what you may expect, under 469, for example so these excess 
expenses, again, are gonna carry forward from ’15 to ’16 or accumulate over years 
because each property because you have personal use and just the nature of the property, 
say it rolls up $100000.00 of expenses, excess-use expenses, those are only gonna release 
when you have income from operations or income from disposition. If the property is 
sold, for example, at a loss or something less than the $100000.00 of excess expenses, to 
the extent that the expenses exceed the gain, those expenses are gonna be permanently 
lost because they’re and really what the theory is, is this is an outgrowth – 280A is an 
outgrowth – of 183.  
 
 
And if you look at I think on a continuum sometimes it helps to think about it. IRC 183, 
activity not engaged in for profit, we look at income, we say the activity’s not engaged in 
for profit. We look at income. We look at the valid expenses. The expenses are limited to 
income and we do that annually, right? And all the excess expenses under 183 are gone 
every year.  
 
280A says we’re gonna look at the economic cycle of the asset so we’re gonna go from 
the data of acquisition to the date of disposition, we’re gonna carve off the personal 
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portion as we go along but when we have this excess personal se, that 14-day, 10 percent, 
we have that excess personal use, now we’re gonna take the excess expenses and just 
accumulate ‘em as we go. We’re not gonna permanently disallow ‘em like we would 
under 183, we’re gonna move ‘em forward until you generate income from that property 
so if you start, you know if your expenses go down and you start  generating net income, 
they will release.  
 
 
But if you have a disposition later on and you have a $150000.00 profit on the disposition 
and you had $100000.00 a prior year qualified suspended expenses moving forward, 
you’re gonna – your client’s going -- to get those $100000.00 of expenses because the 
economic cycle was a profitable event  because even with the heavy personal use it’s still 
profitable. Distinguish that from 469, which most of you I’m sure know, 469, if we had 
$100000.00 of suspended losses under 469, passive activity loss, you sell that propriety, 
it doesn’t matter. That whole $100000.00 if it’s a qualified disposition, fully taxable, 
complete to an unrelated party, if it’s a fully taxable, if it’s a qualifying disposition, that 
full $100000.00 is going to release even if you sold that property for a $100000.00 loss, 
right? So that’s why I’m saying you have this continuum, spectrum of 183, 280A and 469 
and they all 3 function differently and quite honestly they could all function on the same 
asset, okay?   
 
 
 
So for let’s kinda take this into a different – a full – example so say your client that has 
that 1/3 interest in the condo at the beach, they’re, like, your client is Client A, never goes 
out to the property, they have had enough with their 2 partners that let everybody used 
the condo, right, because it’s eating into the revenue stream so they’re, like, “I’m done, 
I’m getting out of it, buy me out.” Well, so now your client says to the other 2, “You buy 
me out” and he says, “I’ll take my loss” and he gets a $100000.00 loss on the condo. Is 
that loss deductible? No because the property’s a residence, right? Because his B and C 
partners let everybody use the unit, if he’s over that 14-day 10 percent it’s a deemed 
residence, he gets bought out of the residence, which is a second home and a loss on a 
personal asset’s non-deductible.   
 
And if has any 280A suspended expenses he’s not going to get those, either, okay? So if 
we – if your – client says, “Well, oh, you know what? I’m getting out of this, I’m selling 
my third and we bought this condo right and I’m gonna make a ton of money on it.” He 
comes into you and says, “You know what, I’m gonna make $200000.00 or $300000.00 
on this property on my third” and you go, “Great” and he’s, like, “I don’t wanna pay tax” 
[laughs] and you’re, like, “Well okay so what are my options?” If my options are I’m not 
gonna pay tax, you’re, like, “Great, why don’t you do a 1031 exchange,” you know? He 
read the newspaper, he Googled it or something, right?  
 
It’s like, “Do a 1031 exchange, I can push the tax. I can push that gain off into the future” 
and your answer to him is, like, “Well, that’s a great idea but it’s not going to work.”  
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Why? Because it’s a residence, because you have all this deemed personal use, right, 
because of his Partner B and Partner C that liked to go there for weeks at a time and they 
violated that 10-percent, 14-day rule, now he’s selling off a third of his property, his third 
interest and it’s a residence and a residence is not qualified for 1031 like-kind exchange. 
I’m just waiting for a tax code that operates in a vacuum, right? It’s just not there so 
there’s a lotta moving parts there that we need to consider, right, okay? So again when 
your clients have these personal-use properties and occupancies we just have these 
challenges that start evolving, okay?  
 
 
Now with a 1031 and the same rule would apply if they had a personal residence they 
lived in or short-term lived in and they tried to sell it, you know, you’re not gonna have 
1031 access.  
 
 
There’s just as a note there’s a revenue procedure 2008-16 that provides us a small 
gateway when you have the rental, when you have a residence that’s involved in a 1031, 
2008-16 but, again, that’s pretty restrictive and just be aware that it’s out there, okay? So 
again keep in mind that a lot of what we’re trying to do is give you an overview, things to 
think about that are gonna implicate the tax returns of our clients.  
 
 
So some other implications you wanna think about:  The -- what’s referred to as -- 
Master’s Provision, if any of you do any reading. The Master’s Provision says that if you 
rent your residence out for less than 15 days the IRS does not want to hear about it. It’s a 
sweet deal, right?  But it’s really designed if you look back for literally the Master’s, 
furniture shows, The Olympics, right? Super Bowl, SEC Football, whatever, right?  
 
So if you have those things, those events and someone says, “You brought this big event 
to town, I’m willing to move out of my house, rent it to you for ten days and I’ll come 
back and you pay me this chunk of money,” that under 280A(g), that income  is not 
taxable and there’s no expenses to be allocated. All your interest and taxes stay on 
Schedule A and life just goes on. You’ll see this a lot. People will come to a photoshoot 
or a movie shoot on a lotta times a large home. If they’re there and that rental is for less 
than 15 days that income doesn’t hit the return and it could be for tens of thousands of 
dollars, okay? Now the 15-day limit or the 14-day limit, under-15, is a annual limitation 
so if there’s 2 events that come to town during the year and they rent it for 10 days 1 
event and 5 days the next event, now they’ve rented it for 15 days.  
 
 
Now they pay tax on all of it. You don’t get free 14 days, all right? It’s an all-or-nothing 
environment, okay? So again just keep those for those of you that have clients and those 
venues that may occur in the future and when you have the Super Bowl show up at 
whatever city it happens to be in, it’s a big impact and some cities don’t have the capacity 
for the tens and tens of thousands of people that’ll show up, okay? So again the one other 
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thing I wanted to mention is this Primary Residence Exclusion. If your client rents to a 
family member – remember earlier we said if they rented the beach condo to the family 
member or the college student, that’s deemed personal use -- if it’s the tenant’s principle 
residence they are excluded from that family restriction.  
 
So you buy a house, you rent it to mom and dad because mom and dad moved to your 
town to be close to the grandkids.  
 
 
So your client buys a rental property, rents it to them, if they pay fair-rental value, if mom 
and dad pay fair-rental value to your client, it’s a rental. You don’t have this 280A 
implication, okay? If you’re renting to mom and dad and it’s a $1000.00 and you’re 
renting it to them for $600.00, 280A applies. Fair-rental value kinda this arm’s-length 
transaction, again, but it has to be their principle primary residence. That’s why the 
college student’s a little bit different in that environment.  
 
Okay so let’s talk a minute about some court cases. ACRS -- and these will be – you guys 
can download these – PowerPoints and get the citation, okay? ACRS is interesting. They 
had a cabin. It didn’t qualify under 469 and so they weren’t allowed the deductions 
associated with the rental. It was considered a residence.  
 
 
We said the taxpayer had rented it for less than 15 days and that income’s gonna come 
under IRC 469 or sorry IRC 280A (g), rented it. It was a residence. The taxpayer 
occupied it more than 15 days so they exceed that residence definition and they rented it 
for less than 15 so therefore the income doesn’t even hit the tax return. So Acres was a 
good read on that. The Van Malssen, the court had a lot of discussion on personal use and 
repair days and family rentals, talk about these excess 280A’s carrying forward so it’s 
really the 7-days-or-less, right, because if you have a – if you have this – rental that’s 7-
days-or-less, now it’s not a rental so you have a lotta moving  parts there and Van 
Malssen really addresses those and it talks about it and gives a good narrative so you 
need a good read, go ahead and help yourself to that case. 
 
Jackson:  The Jackson case is the ’99 Jackson case, talks about this client that has this 
house, has a family member living in the house and if my memory serves me correctly, 
fair-rental value was determined to be $900.00 and they rented it for $700.00 and the 
court held that’s not fair rental value even though the tenant was – I’m sure the tenant 
was – good and I’m sure they made their argument that “well, any minor repairs were 
gonna be made by the  tenant because that’s family and all this,” the court said, “No, it 
wasn’t rented at fair rental value, therefore it’s deemed second home and all the expenses 
are deemed personal.” Keep in mind when you engage 280A and it says, “Personal 
Residence,” you don’t take expenses up to income because in that environment where 
mom and dad are not paying full fair rental value, 100 percent of the days are deemed 
personal, therefore all of the mortgage interest, all of the taxes, all the repairs, all the 
depreciation, all those items are deemed personal.  
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And the only deduction you get is if it’s a second home and your total debt is below 1.1, 
you’re gonna get real estate taxes on A and you’re gonna get mortgage interest on 
Schedule A. Depreciation and HOA, insurance, utilities, all those things are gone, never 
to be seen again, same as your personal residence, those aren’t deductible on the tax 
return. The second Jackson case, the 2014 case, involved an RV. The taxpayer had a RV. 
They were a salesman for insurance and he traveled in his RV to go to various locations 
to sell this  insurance and I think it was insurance on RV’s, anyway, but the court, he 
went to court and the issue was we said, “That’s a personal residence under 280A” and 
the court upheld that. He said, “There was no exclusive-use test net on the recreational 
vehicle. He had this RV going down the road and it was all deemed personal.  
 
 
Did he conduct business out of it? Yes but it’s akin to I would say having an office in the 
home, quote, that is at the kitchen table, right? You don’t’ have any exclusive use. So he 
got nothing out of his RV and of course he’d written the whole thing off but you know – 
but that is an RV. It’s not a house. It’s personal property and, again, it’s gonna be 
subjected to 280A, no exclusive use, and he got zero.  
 
Okay Anderson and I’ll just read you the court here because he operated a bed-and-
breakfast and again we have these allocation rules for your clients that had B&B’s, right? 
So even though a B&B is gonna be reported on Schedule C, it’s not gonna go on an E, 
it’s gonna go on Schedule C because you have extensive personal services being 
provided, it says, “Because the Jacksons use a portion of their bed-and-breakfast inn as 
their personal residence, the general disallowance of IRC 280A are applicable and the 
expenses in relation to the portion of the inn that is sued for both business and personal 
are not allowable.”  
 
Okay so again if you think of this bed-and-breakfast that you live and you have you know 
three master suites upstairs that are exclusive-use for guests, that’s the footprint that’s 
song be allowed. The pool, the riding stables, the kitchen, the living room, the front yard, 
anything that’s common or jointly used, right, is going to be personal. So again we’re 
looking for that exclusive use like in the B&B, the master bed – you know, I say the 
master, it’s the bedrooms and baths that you’re using purely for B&B activity is the 
portion that would be available to be claimed in expenses, whether it’s depreciation, 
furnishings, utilities on a pro rata basis, okay?  
 
 
All right so the last piece we wanna look at, a couple comments on resources. The IRS 
has a lot of resources out there.   
 
 
A couple words of caution I would give you:  The pubs are not authority. I can’t tell you 
the times we have discussions about people wanting to cite publications as tax authority 
and we should be looking to the code and regs and court cases. The pubs will get you in 
the right direction, maybe, and also keep in mind the publications were written – literally 
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written – to a seventh-grade level. Okay so I’m – yeah, we need to think about that, these 
are very simplified guidance generally provided for the taxpayers to be able to read and 
get a general idea as to what direction they should go and, again, there’s a variety of 
items out there in terms of pubs that are designated to rentals or designated to passive-
loss rules and 280A, et cetera.  
 
 
The last piece and this is you’ll hear probably more than once today, irs.gov is you heard 
earlier is getting pretty good in terms of the amount of information that’s out there and 
it’s Google-driven.  
 
The search engine’s Google and that functions pretty well in terms of finding items.  
 
 
It’ll at least get you started in the right direction, all right? They’re not gonna have all the 
court cases and everything posted out there but a lot of Q&A’s and kinda do a sanity 
check on those things. All right so as I mentioned earlier -- that’s the sum of my 
presentation, I was mentioning earlier – I will  take questions and I’ll be glad to share 
contact information that you can take with you and I’m gonna exit the door and go over 
to that big buffet. Enjoy the rest of the session. Speaking of buffets, don’t forget the 
social later this evening, thank you.  
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Glossary 
 

ACRS- The Accelerated Cost Recovery System (ACRS) is a depreciation method that 
assigns assets periods of cost recovery based on specific IRS criteria. 
 
AirBnB - an online marketplace that allows individuals to rent out their properties or spare 
rooms to guests. 
 
Dwelling Unit- one or more rooms including kitchen designed as a unit for occupancy by 
one family for the purpose of cooking, living and sleeping. 
 
Master’s Provision- The Master’s Provision says that if you rent your residence out for 
less than 15 days the IRS does not want to hear about it.   
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